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sixth section, protects it by special mention from any asseveration 
even that the general words, "all public laws," in the first section 
had repealed it. The act in question, that. of 1872, never having 
been printed with the public acts, and always having been regarded 
as private in nature, stood in no need of such mention for its pro- 
tection. The legislature recognising the fact that the general 
understanding as to what laws are public and what are private, is 
mainly the result of the official declarations made by the secretary 
from year to year, adapted certain expressions both in the first and 
in the sixth sections to this popular idea. 

We think that the act in question has not been repealed. 

We advise the Superior Court to grant the injunction. 



Supreme Court of Indiana. 
SAMUEL C. TAYLOR, Adm., v. J. H. FICKAS. 

The owner of land on which there is a watercourse has a right to receive the 
water in its natural channel, and to use it while passing over his land, but he is 
required to return it to its channel when it leaves his land. 

The owner of land is the absolute owner of all water that lies on the surface of 
it from rain-fall or the overflow of contiguous streams. And as such owner, he 
may fill up his land so as to prevent its being so overflowed. 

An owner of land which was liable to be overflowed at certain times of the year 
by the rise of the Ohio river, planted a thick row of trees along the boundary 
between his land and that next adjoining. The effect of this was to arrest the 
drift-wood, and in times of overflow to back up the water on the adjoining land : 
Held, that the adjoining owner had no cause of action. 

Error to Vanderburg Superior Court. 

This was an action by plaintiff as administrator of Martha E. 
Taylor, who was in her lifetime the owner of a quarter section of 
land near the Ohio river. 

The plaintiff averred in his declaration that during the year 
1862, the defendant became the owner and entered into the pos- 
session of a strip off of said land, which lies in strips, each half 
a mile in length, running north and south, and are situated near 
the Ohio river, and are a part of the overflowed bottom lands lying 
near said river ; that from time immemorial a large extent of the 
land has been and still is liable to be overflowed with water from 
said river, after excessive rains in the valley of said river. That 
during such times the water from said river flows over said tracts of 
land with a rapid current, the general current running from east 
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to west, first over lands of decedent and then of defendant. That 
the water varies from two to ten feet in depth, and that the water 
(which is in fact a part of said river) has run in that manner 
during times of overflow from time immemorial ; and that the same 
would have continued to flow but for the wrongful acts of 
defendant. Thr,t during such times drift-wood has. floated in said 
current over the lands in question without injury, and would have 
continued so to float but for the wrongful acts of defendant. 

That said lands were in a state of cultivation and were worth 
$100 per acre. That the defendant, to protect his land from drift- 
wood, in the year 1864, wrongfully and unlawfully planted and has 
since continued and maintained a row of trees on his said land, on 
the line dividing said tracts of land, in a continuous row or line for 
a distance of half a mile, such trees being planted only two feet 
apart the whole length of said line. 

That at the time decedent purchased said land the said trees had 
but recently been planted, and were of small size, and were not 
sufficient to form the obstruction hereafter complained of. That 
said trees have been unlawfully maintained from the year .1867 to 
the year 1874, having grown to a sufficient size and strength, 
prevent the drift-wood from floating in said current during times of 
high-water; and during all these eight years, the drift-wood which 
would have floated over and away from said decedent's land, and 
from defendant's land, lodged upon and against the said trees and 
upon said decedent's land in large quantities, so that a dam has 
been and was formed against said trees and upon decedent's land, 
by means whereof a large area of said land, to wit, five acres became 
covered with said drift-wood, to the depth of from two to ten feet, 
and which remains covered, by reason whereof the said lands 
become and were worthless and of no value ; by means whereof, 
the said decedent sustained damages to the amount of $2000, for 
which he demands judgment or proper relief, &c, &c. 

To this complaint, the appellee demurred, and the demurrer was 
sustained. 

The opinion of the court was delivered by 

Biddle, J. — If this complaint was brought solely in the right 
of an administrator the action would not lie. An administrator 
cannot sue for an injury to the freehold. Emmerson v. Ummerson, 
1 Vent. 187 ; Hill v. Penny, 17 Me. 409 ; Toller on Ex., § 159. 
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By the common law lands went to the heir, not to the adminis- 
trator : 1 Blackst. 201. In the state of Indiana, the administra- 
tor has no right to the lands which descend to the heir, except upon 
the contingency that the personal estate is insufficient to pay the 
debts against the deceased, or in the absence of heirs or devisees. 
2 B. S. (1876) 519 ; sec. 75, p. 535, sec. 110. And this is the 
general American doctrine. The appellant cannot maintain the 
case as an administrator, but in the body of the complaint he avers 
that he is the sole heir of the decedent, and that the lands had 
descended to him. As an heir he may bring this action. 

The property in water that passes through a watercourse 
which has a bed, channel and banks, where it usually flows, is a 
mere usufruct interest, continuing only while the water is passing 
over the lands of the owner. 

He has the right to receive it where the watercourse in its natural 
channel enters his land, and to use it while it is passing over his 
land ; but he is required to return it to its channel when it leaves 
his land : Bouvier's Diet. ; Angell on Watercourses, sees. 94, 135. 
The property in the lost water that percolates the soil through 
the surface of the earth in hidden recesses, without a known chan- 
nel or cause, and property in the wild water that lies upon the 
surface of the earth or temporarily flows over it, as the natural or 
artificial elevations or depressions may guide or invite it, but with- 
out a channel, and which may be caused by the falling of rains or 
the melting of snow or ice, or the rising of contiguous streams or 
rivers, falls within the maxim that a man's land extends to the 
centre of the earth below the surface, and to the skies above, and 
is absolute in the owner of the land as being part of the land 
itself. Angell on Watercourses, sec. 108 ; The JV". A. $• Salem 
Railroad Co. x, Peterson, 14 Ind. 112, and The City of Grreen- 
castle, 23 Id. 186. 

In the complaint before us there is no averment of any water- 
course, except indeed, by way of parenthesis, that the place during 
floods is a part of the Ohio river; but the facts averred show clearly 
that it was not upon the bed of the river, nor within its channel, 
nor between its banks ; in short, that it is no part of a watercourse, 
but that the flow is over the entire surface of the land, is occasioned 
by temporary causes, and is not usually there. The rights of the 
appellee are therefore, such as a proprietor may have in surface- 
water, which, as we have seen, is a part of his land ; and the injuries 
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or inconveniences which the appellant is alleged to have suffered, 
are such as arise from the changes, accidents and vicissitudes of 
natural causes. These rights and liabilities are so well defined by 
Bigblow, C. J., in the case of Grammon v. Hargaden, 10 Allen 
196, that we adopt the definition as our own. 

" The right of an owner of land to occupy and improve it in such 
manner and for such purposes as he may see fit, either by changing 
the surface or the erection of buildings or other structures thereon, 
is not restricted or modified by the fact that his own land is so 
situated, with reference to that of adjoining owners, that an altera- 
tion in the mode of its improvement or occupation in any portion 
of it will cause water, which may accumulate thereon by rains and 
snows falling upon its surface or flowing on to it over the surface 
of adjacent lots, either to stand in unusual quantities on other adja- 
cent lots, or pass into or over the same in greater quantities or in 
other directions than they were accustomed to flow." 

Again, from the same case : 

" The obstruction of surface-water, or an alteration in the flow 
of it, affords no cause of action, in behalf of a person who may suf- 
fer loss or detriment therefrom, against one who does no act incon- 
sistent with the due exercise of dominion over his own soil." See 
rules in 11 Am. Law Register, by Mr. Justice Redfield. 

In delivering the opinion in the case of Q-oodale v. Tuttle, 29 
N. Y. 459, Denio, C. J., said : " And in respect to the running 
off of surface-water caused by rain or snow, I know of no principle 
which will prevent the owner of land from filling up the wet or 
marshy places on his own soil for its amelioration and his own 
advantage because his neighbor's land is incommoded by it. Such 
a doctrine would militate against the well-settled rule that the 
owner of land has dominion over the whole space above and below 
the surface." 

The maxim " that every one must so enjoy his property as not to 
injure the property of another," so earnestly insisted upon by the 
appellee, means no more than that every one must so enjoy his 
property according to his legal right as not to injure the legal rights 
of another. It is sometimes impossible for the owner to use his 
property within his legal right, without in some slight degree, at 
least, injuring the property of another. Such a case is not within 
the maxim, provided it does not injure a legal right in the property 
of another. In the case of Palmer v. Mulligan, 3 Caines 307, 
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Thompson, J., properly said ; " The elements being for general 
and public use, and the benefit appropriated to individuals by occu- 
pancy, this occupancy must be negotiated and guarded with a 
view to individual rights of all who have an interest in their enjoy- 
ment ; and the maxim sic utere tuum ut alienum non losdas must 
be taken and construed with an eye to the natural rights of all ; 
and although some conflict may be produced in such uses and enjoy- 
ments, it is not considered in the judgment of the law an impairment 
of the right. In case of Chatfield v. Wilson, 28 Vermont 49, it is 
said, " The maxim sic utere, &c, applies only to cases where the 
act complained of violates some legal right of the party ; and it 
may be laid down as a position not to be controverted that an act 
legal in itself violating no right, cannot be made actionable on the 
ground of the motive which induced it." 

It is plain that the facts averred in the complaint we are con- 
sidering do not fill the law as expressed above. 

The doctrine contended for by the appellant applied to the vast 
alluvial regions — so generally level and subject to occasional inun- 
dations — bordering upon the* Ohio river, and lying along large 
rivers and streams of this state, would very much embarrass agri- 
culture and general improvement by preventing proprietors of lands 
from securing their fences by planting trees, or by other permanent 
methods, and in some instances perhaps render large portions of 
our richest soil useless. While the owners of lands may not obstruct 
watercourses to the injury of others, they must be permitted to 
fence and cultivate these fields, and improve their lands in the way 
which best subserves their interests, without being responsible for 
the accidents of floods or the shifting of surface-water occasioned 
thereby, although sometimes slight and temporary injuries may 
result therefrom to adjoining owners. These are accidents which 
must be borne alike by all. 

We think the law has wisely discriminated between the rules 
which apply to watercourses and those which apply to surface- 
waters. See the following authorities : Shields v. Arndt, 3 
Greene 234 ; Bates v. South, 100 Mass. 181 ; G-ooaale v. Tuttle, 
29 N. Y. 459 ; Buffum v. Harris, 5 R. I. 243 ; Beard v. Mur- 
phy, 37 Vt. 99; Sweet v. Cutts, 50 N. H. 439; Rawston v. 
Taylor, 11 Har. & G. 369 ; Hoyt v. City of Hudson, 27 Wis. 
656; Barnes v Sabron, 10 Nev. 217. 

The court did not err in sustaining the demurrer to the com- 
plaint, and Judgment is affirmed. 



